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104 COLUMBIA LAW REVIEW 

33 & 34 Vic. (1870) c. 35. Held, the whole dividend belongs to the son. In re 
Wakley; IVackley v. Vachell L1920] 2 Ch. 205. 

At common law, with few exceptions, rents, dividends and annuities were not 
apportionable. Matter of Kane (1901) 64 App. Div. 566, 72 N. Y. Supp. 333; 
Kearney v. Cruikshank (1889) 117 N. Y., 95, 22 N. E. 580. The English statute of 
1870, and New York Code Civ. Proc. §2674 were enacted to modify this harsh rule. 
These enactments provide that rents, dividends and annuities must be treated as 
accruing daily over the period for which they are paid and must be apportioned be- 
tween successive parties who are entitled to enjoy them. In the instant case if 
the dividend declared in 1907 covered the period prior to the testator's death, his 
estate was entitled to a proportionate share of the dividend under the Apportion- 
ment Act. Two cases similar in their facts arose prior to the decision in the in- 
stant case, and in neither was the application of the Apportionment Act urged. 
In re Sale, Nisbet v. Philp [1913] 2 Ch. 697; In re Taylor's Trust, Mathe- 
son v. Taylor [1905] 1 Ch. 734. The opinion in the instant case rests 
on the theory announced in those cases which hold that a cumulative 
dividend the amount of which covers a default extending over prior 
years does not constitute a series of dividends for those years, but merely 
a dividend for the current period. Accordingly such a dividend is but an ordinary 
one, the amount of which represents the product of the agreed return upon the 
stock and the number of dividends passed. This reasoning is approved in the in- 
stant case. According to the report of the directors the 1907 dividend was declared 
for the three preceding years, yet since it was ultra vires for them to declare such a 
dividend according to the articles of association, the court had to regard it as per- 
taining to the year 1907 alone, so as to uphold its validity. Had the testator died 
in 1907, clearly the Apportionment Act would apply. Buckeley v. Stephens [1896] 
2 Ch. 241. But having died in 1905, he did not live within any portion of the period 
represented by the dividend, and therefore the estate had no claim to any part 
thereof. 

Wills — Fee Simple — Devise Over to Collateral Heir. — A testatrix devised lands 
to her bachelor-cousin, the plaintiff in this action, and "at his death without an 
heir," to the defendant, who is the plaintiff's nephew, and his heirs. The defendant 
was a possible heir of the plaintiff. Held, under sections 28 and 29 of the Wills 
Act, 1837, the plaintiff took an estate in fee simple subject to an executory devise 
over to the defendant, if the plaintiff should have no heir of his body at the time 
of his death. Re Thomas; Vivian v. Vivian (1920) 123 L. T. R. 40. 

Where, as in the instant case, the second devisee is a collateral heir to the prior 
one who is given a fee simple, it has been well established both before and after 
the Wills Act, that since it is impossible for the first devisee to die without an 
heir while the remainderman or his issue continue, "heirs" means "heirs of his 
body," and the first devisee takes an estate tail followed by a contingent remainder 
in fee. Before the Wills Act: Webb v. Hearing (1617) 2 Cro. Jac. 415; Parker v. 
Thacker (1800) 3 Lev. 70. After the Wills Act: Hancock v. Clavey (1871) 25 L. 
T. 323; In re Waugh, Waugh v. Cripps [1903] 1 Ch. 744. If the gift over in the 
instant case had been to a stranger there is no doubt that sections 28 and 29 of 
the Wills Act would have conferred a fee simple on the plaintiff followed by an 
executory devise to the defendant and his heirs. 1 Jarman, Wills (6th ed. 1910) 658. 
But it seems that the intention of the testatrix must have been to give the plaintiff 
an estate tail only; otherwise, no effect whatever would be given to the words "die 
without an heir" where the gift over is to a possible heir. The proper construction 
of the will, therefore, seems to be a devise to the plaintiff and the heirs of his body, 
followed by a remainder in fee simple expectant upon the plaintiff's death without 
such heirs. 



